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Procuring Cause

As discussed earlier, one type of contract frequently entered into by REALTORS® is the listing
contract between sellers and listing brokers. Procuring cause disputes between sellers and
listing brokers are often decided in court. The reasoning relied on by the courts in resolving such
claims is articulated in Black’s Law Dictionary, Fifth Edition, definition of procuring cause: The
proximate cause; the cause originating a series of events which, without break in their
continuity, result in the accomplishment of the prime object. The inducing cause; the direct
or proximate cause. Substantially synonymous with “efficient cause.” A broker will be regarded
as the “procuring cause” of a sale, so as to be entitled to commission, if his efforts are the
foundation on which the negotiations resulting in a sale are begun. A cause originating a series
of events which, without break in their continuity, result in accomplishment of prime objective of
the employment of the broker who is producing a purchaser ready, willing, and able to buy real
estate on the owner’s terms. Mohamed v. Robbins, 23 Ariz. App. 195, 531 p.2d 928, 930.See
also Producing cause; Proximate cause.

Disputes concerning the contracts between listing brokers and cooperating brokers, however,
are addressed by the National Association’s Arbitration Guidelines promulgated pursuant to
Article 17 of the Code of Ethics. While guidance can be taken from judicial determinations of
disputes between sellers and listing brokers, procuring cause disputes between listing and
cooperating brokers, or between two cooperating brokers, can be resolved based on similar
though not identical principles. While a number of definitions of procuring cause exist, and a
myriad of factors may ultimately enter into any determination of procuring cause, for purposes of
arbitration conducted by Boards and Associations of REALTORS®, procuring cause in broker to
broker disputes can be readily understood as the uninterrupted series of causal events which
results in the successful transaction. Or, in other words, what “caused” the successful
transaction to come about. “Successful transaction,” as used in these Arbitration Guidelines, is
defined as “a sale that closes or a lease that is executed.” Many REALTORS®, Executive
Officers, lawyers, and others have tried, albeit unsuccessfully, to develop a single,
comprehensive template that could be used in all procuring cause disputes to determine
entittement to the sought-after award without the need for a comprehensive analysis of all
relevant details of the underlying transaction. Such efforts, while well-intentioned, were doomed
to failure in view of the fact that there is no “typical” real estate transaction any more than there
is “typical” real estate or a “typical” REALTOR?®. In light of the unique nature of real property and
real estate transactions, and acknowledging that fair and equitable decisions could be reached
only with a comprehensive understanding of the events that led to the transaction, the National
Association’s Board of Directors, in 1973, adopted Official Interpretation 31 of Article |, Section 2
of the Bylaws. Subsequently amended in 1977, Interpretation 31 establishes that: A Board rule
or a rule of a Multiple Listing Service owned by, operated by, or affiliated with a Board, which
establishes, limits or restricts the REALTOR® in his relations with a potential purchaser,
affecting recognition periods or purporting to predetermine entitlement to any award in
arbitration, is an inequitable limitation on its membership.

The explanation of Interpretation 31 goes on to provide, in part: [T]he Board or its MLS may not
establish a rule or regulation which purports to predetermine entitlement to any awards in a real
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estate transaction. If controversy arises as to entitlement to any awards, it shall be determined
by a hearing in arbitration on the merits of all ascertainable facts in the context of the specific
case of controversy. It is not uncommon for procuring cause disputes to arise out of offers by
listing brokers to compensate cooperating brokers made through a multiple listing service. A
multiple listing service is defined as a facility for the orderly correlation and dissemination of
listing information among Participants so that they may better serve their clients and customers
and the public; is a means by which authorized Participants make blanket unilateral offers of
compensation to other Participants (acting as subagents, buyer agents, or in other agency or
non-agency capacities defined by law); is a means by which information is accumulated and
disseminated to enable authorized Participants to prepare appraisals and other valuations of
real property; and is a means by which Participants engaging in real estate appraisal contribute
to common databases. Entitlement to compensation is determined by the cooperating broker’s
performance as procuring cause of the sale (or lease). While offers of compensation made by
listing brokers to cooperating brokers through MLS are unconditional,* the definition of MLS and
the offers of compensation made through the MLS provide that a listing broker’s obligation to
compensate a cooperating broker who was the procuring cause of sale (or lease) may be
excused if it is determined through arbitration that, through no fault of the listing broker and in
the exercise of good faith and reasonable care, it was impossible or financially unfeasible for the
listing broker to collect a commission pursuant to the listing agreement. In such instances,
entittement to cooperative compensation offered through MLS would be a question to be
determined by an arbitration Hearing Panel based on all relevant facts and circumstances
including, but not limited to, why it was impossible or financially unfeasible for the listing broker
to collect some or all of the commission established in the listing agreement; at what point in the
transaction did the listing broker know (or should have known) that some or all of the
commission established in the listing agreement might not be paid; and how promptly had the
listing broker communicated to cooperating brokers that the commission established in the
listing agreement might not be paid. (Revised 11/98)
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